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(As trustee under various Pooling Assigned to Kapnick, J.
and Servicing Agreements and

Indenture Trustee under various

Indentures), et al.,
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Rule 7701, seeking judicial instructions
and approval of a proposed settlement.
REVISED
VOLUME 1
VIDEOTAPED DEPOSITION
OF
JASON H.P. KRAVITT, ESQUIRE
New York, New York

Wednesday, September 19, 2012

Reported by:
ANNETTE ARLEQUIN, CCR, RPR, CCR, CLR
JOB NO. 53618




© 0o N oo o b~ w N P

U o e
W N B O

14

Jason H.P. Kravitt

A. Right, right.
Q.- I"m not sure what that means.
A. It"s become needlessly adversarial

and they don"t think i1t needs to be that
adversarial.

Q. And so In that setting a lawsuilt has
occurred or there is a dispute that"s leading to
a lawsuit?

A Yes.

Q. And you come iIn to try and make nice
for lack of a better term?

A. I don"t think I would say make nice.

I would say to get the case on a
constructive path.

Q. Towards resolution.

A. Towards resolution.
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Jason H.P. Kravitt

instructed the witness not to answer, SO

it"s the same instruction.
BY MR. REILLY:

Q. You®"re not going to answer the
question whether you as a person knowledgeable
in the Industry about what happens In events of
default, that you know the consequences of that;
iIs that correct?

A. I generally know the consequences of
the occurrence of an event of default in RMBS
documentation and generally i1t i1s that the
trustee would have an obligation to give notice
to certificate holders, correct.

MR. GONZALEZ: Objection to form.

Calls for a legal conclusion.

You can answer 1t if It doesn"t

violate any privilege.

I would
say that 1T events of default are outstanding,
often the trustee will give notice to the

bondholders.
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Q.- And were you also representing the
interests of the certificate holders in those
trusts that Ms. Patrick didn"t represent?
MR. GONZALEZ: Objection to form.
Calls for a legal conclusion.
And 1711 instruct the witness not to
answer to the extent his answer requires
testimony regarding his mental Impressions

or communications with his client.

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Did you tell her you were not
representing the certificate holders who were
not her clients iIn those trusts?

A. We didn"t discuss certificate holders
-— I"m going to tie up myself because it"s so
complicated to say.

We did not discuss who I was not
representing.

Q. Did Ms. Patrick make it clear to you
at any point that she was not representing
anyone other than the certificate holders that
she had described to you or to the Bank of New

York Mellon in her previous letters before
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Jason H.P. Kravitt
do you have to show causation. Some of the
legal theories were discussed. But i1f there
were settlement, what trusts would i1t apply to,
that sort of thing.
Then everybody agreed that they made

a lot of progress and everyone would go back and
think about i1t, and then construct next steps.

Q. Was there a discussion about where a
lawsuit might be filed?

A. I don"t think we discussed a lawsuit

at that meeting.
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Jason H.P. Kravitt
event of default. 1It"s not restricted to one
position or another.

Q. Yeah, and | wasn"t trying. | was
trying to list the possibilities and it sounds
like we"re in agreement that there were a number
of them available to the trustee on December 18,
2010 1f the forbearance agreement had not been
entered into.

A. That®"s correct, including continuing
to negotiate an attempted settlement.

Q. And that"s right.

You could have kept going without
stopping the clock.
MR. GONZALEZ: Objection to form.

Calls for speculation.

MR. REILLY: Well, I"m just agreeing
with the witness.

THE WITNESS: Very good, Dan.

(Laughter.)
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Jason H.P. Kravitt

We weren®"t trying to forestall
anyone"s action 1T we couldn®t negotiate a
favorable settlement. We were just trying to
give ourselves a chance to negotiate a good
settlement.

Q. Of course 1T a certificate holder not
represented by Gibbs & Bruns or one of those
trusts, had December 18th come and an event of
default arguably triggered, they would have some
rights to pursue their claims on their own,
correct?

MR. GONZALEZ: Objection to form.
Calls for speculation.

Also Instruct the witness not to
answer to the extent it requires him to
reveal mental Impressions regarding his
representation.

A As a general matter, it"s very hard
for certification holders to do things on their

own unless they have the requisite holdings
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Jason H.P. Kravitt

THE VIDEOGRAPHER: The time is 4:49

p.m. We are off the record.

(Time noted: 4:49 p.m.)

Lol Jilt

JASON| i.P. KRAVITT,

Subscribed and sworn to before me

this M"aay of Novodar 5015

/Mm ¢ Pl

ESQ.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
Index No. 651786/

THE BANK OF NEW YORK MELLON
(As trustee under various Pooling Assigned to Kapnick, J.
and Servicing Agreements
and Indenture Trustee under various
Indentures), et al.,

Petitioners,

for an order, pursuant to C.P.L.R.
Rule 7701, seeking judicial instructions
and approval of a proposed settlement.

**  CONFIDENTIAL *
VOLUME 11
VIDEOTAPED DEPOSITION
OF
JASON H.P. KRAVITT, ESQUIRE
New York, New York
Thursday, September 20, 2012

Reported by:
ANNETTE ARLEQUIN, CCR, RPR, CCR, CLR
JOB NO. 53619
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Jason H. P. Kravitt - Confidential

event of default with Ms. Patrick at that time

frame?

A. We discussed the forbearance
agreement.

Q. And within that was the concept of

the event of default considered?

So to the best of my recollection,
Ms. Patrick and 1 never had a debate on whether
an event of default was outstanding, but what to
do about the allegation of noncompliance.

Q. Well, my question is intended to be
as broad as possible on that issue so I™m
asking, did you have any conversation in that
time frame with Ms. Patrick about the concept of
an event of default?

MR. GONZALEZ: Objection to form.

Asked and answered.

A. We didn"t discuss what an event of

Page 358
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Jason H. P. Kravitt - Confidential
to what extent certificate holders should get
notice and we always took what we thought was
our legal -- a legal analysis iInto
consideration, and we reached conclusions on
when 1t would be appropriate to notify
certificate holders or not.

Q. "We'™ meaning you and Bank of America,
and the institutional iInvestors?

A. The Bank of New York would make its
own mind up on what i1ts obligations were under
the Pooling and Servicing Agreement.

Q. There was no notice given to
certificate holders in these trusts about the
existence of settlement negotiations before the
settlement was reached, correct?

MR. MADDEN: Objection. Vague.
MR. GONZALEZ: Objection to form.

Vague.

A.  We did not send out a formal notice
to certificate holders until the proposed
settlement was agreed to.

Q. Did you consider sending out a formal

notice to certificate holders at the time that

Gibbs & Bruns was asking to be retained by the

Page 366
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Jason H. P. Kravitt - Confidential
all certificate holders until the settlement had
been agreed to.

Q. How many times did the issue of
whether a notice ought to go to the certificate
holders come up amongst the three settlement
proponents before ultimately 1t was given?

A. I don"t remember how many times. It
was probably something on -- to the best of my
recollection, it would have been on the order of
half a dozen times.

Q. When did 1t first come up?

A. I don*"t recall when i1t first came up,
but I do recall that i1t would have been in
connection with execution of the forbearance
agreement or a renewal of the forbearance

agreement.

MR. MADDEN: 1"m going to instruct
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Jason H. P. Kravitt - Confidential
you to exclude any bilateral communications

with Gibbs & Bruns, 1f any.

A
Q. And when was the next time that the
Issue came up about whether the Bank of New York
Mellon as trustee would give notice to
certificate holders about something regarding
the settlement negotiations?

MR. MADDEN: Objection to form.

MR. GONZALEZ: And obviously I1"11

join that objection.

But just to the extent there are

Page 371
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Jason H. P. Kravitt - Confidential
MR. GONZALEZ: Objection to form.

Mischaracterizes the witness" prior

testimony.
A. Wwell, if 1 was ambiguous, |1
apologize.

The confidence that you will have a
settlement iIncreases or decreases based on how
the negotiations are going and how the terms are
coming into being.

And by May, particularly late May and
June, our parties were certainly feeling more
confident that we would have an acceptable
settlement.

I don"t know what the other parties
were feeling.

Q. Our parties being?

A. The Bank of New York as advised by
1ts lawyers.

Q. And 1 just didn"t want to
misunderstand you there.

You had one counsel -- one client in

this setting, correct?

Page 373
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1 Jason H. P. Kravitt - Confidential
2 And that issue i1s distinct from
3 successor liability issues that you were also

4 looking at, correct?

5 MR. GONZALEZ: Objection to the

6 extent 1t calls for a legal conclusion.

7 And 1 instruct the witness to answer
8 only to the extent that he can answer

9 without privilege violations.

10 A. Well, that i1ssue, that concept was

11 certainly discussed and debated.

TSG Reporting - Worldwide  877-702-9580
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Jason H. P. Kravitt - Confidential

Q. Was that a conscious decision
discussed amongst the three to not do that?

A. I don"t remember 1f we discussed, |
don"t remember 1f we discussed making a
conscious -- | don"t remember 1f we discussed
making a conscious decision on that issue, but
from a very early time we focused on servicing
remedies as opposed to damages.

I will tell you that we certainly
discussed how difficult i1t would be to value any
alleged servicing wrongdoing.

Q. What was discussed i1in that regard?

A. well, first of all, you have to

decide what was wrongdoing. You have to decide
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Jason H. P. Kravitt - Confidential

Q. And did you consider --

A. You know, I*m sorry, Dan, for
interrupting, but what 1 should have added in my
answers, and I apologize that I didn"t
previously, | keep meaning to have several long
parts to my answers, but my memory iIsn®"t as good
and 1 forget the ending parts | had planned.

We did have, as you know, our
servicing expert, who we hired, give us his
opinion on the servicing remedies. And as you
know, as you may remember, in that opinion they
opined that the servicing remedies went beyond
the standard in the Pooling and Servicing

Agreements.

Page 495

TSG Reporting - Worldwide  877-702-9580



scoggins
Highlight


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Jason H. P. Kravitt - Confidential
recollection, 1 said that was largely based on
their own key assumptions.

Q. Do you know when the meeting that
you"re talking about between RRMS and someone
from Gibbs & Bruns, you said expert to expert
just to trigger you, when it was In relation to

that presentation?

A. That would have been after the
presentation.
Q. And 1T | understood you, are you

saying that Gibbs & Bruns never made a
settlement demand iIn the case?

A. They negotiated a number and they
once sent a letter saying they were going to
settle for the $8.5 billion after the parties
had tentatively agreed on that number, but I1™m
not aware of their ever making a demand of the
type this i1s our demand, take it or leave 1it.

Q. Well, 1 didn"t mean 1t take 1t or
leave 1t. | meant a settlement offer.

Did Gibbs & Bruns ever make a
settlement offer that had a settlement amount in
it?
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Jason H. P. Kravitt - Confidential

Q. When you say the final number, it
suggests to me that there were some preliminary
numbers.

Were there numbers being exchanged
back and forth between Bank of America and Gibbs
& Bruns as the settlement amount?

A. Well, as 1 told you, the first
presentation that B of A made to the three

parties had numbers iIn the one. You know, 1.X

billion.
Q. Billion?
A. Billion.
Q. I don"t remember hearing that from

you actually.

A. Actually, 1 believe we went over it
yesterday, one of the documents that they
presented, and | said 1t had an analysis in it
of an analogy of the Gibbs & Bruns portfolio and

those numbers were all one point something,
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Jason H. P. Kravitt - Confidential
you thought would be adequate?
MR. GONZALEZ: Objection to form to
the extent it divulges your mental
Impressions about the case or

attorney-client communications.

A. I never stated to the three parties
what the Bank of New York®s number was that it
would be willing to accept.

Q. Did you have a number at the Bank of
New York Mellon that you would have been willing
to accept?

A. The 1ssue never got to that point,
because the 8.5 number ended up being proposed
to us and we asked our experts -- we did not
tell our experts the 8.5 number.

We told them to give us a range.
They gave us a range and then the Bank of New
York Mellon decided, based on the expert®s range
and the haircuts that they thought were
appropriate for legal reasons, whether the 8.5
number was acceptable.

Q. And what 1*m really trying to

understand 1s how the number was eventually

reached. 1I1t"s not clear to me. | understand
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Jason H. P. Kravitt - Confidential

ask 1T we would be Interested In taking on that

representation.
Q. And that®"s 2010, correct?
A. That"s 2010.
Q. And then since the first payment, is

TSG Reporting - Worldwide  877-702-9580
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Jason H. P. Kravitt - Confidential

Q. And what 1s -- what"s your estimation
of the total amount of fees paid by Bank of
America for experts retained by Bank of New York
Mellon in this matter?

A. Actually, 1 apologize, but I haven™t
been paying a lot of attention to those dollar
amounts so I cannot give you a rational
estimate.

Q. Who would know at Mayer Brown, i1f you
know?

A. I think we -- I could go back and add
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Jason H. P. Kravitt - Confidential
it all up, but I just haven"t been keeping a

running total 1n my mind.

Q. Do you know 1f there®s any redaction
process through the bills sent by the experts to
Bank of New York before they®"re sent to Bank of

America?
A. I just don"t recall.
Q. Are there any experts that were

retained by Bank of New York Mellon that Bank of
America has refused to pay?

A. Not to the best of my recollection.

Q. Does Mayer Brown have to clear any
work that i1t"s going to do on this matter before
It does 1t with Bank of America?

A. No, sir.

Q. Do the experts have to clear any work

they might do on this matter before they do it
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Jason H. P. Kravitt - Confidential
would give notice, you meaning the Bank of New
York Mellon, would give notice to the
certificate holders?

A. No. | remember discussing it with
them as to what i1ts terms would say.

Q. Is this the fTirst time that you
linked the obligation of Bank of New York Mellon
to give notice to certificate holders to the
request by Bank of New York Mellon to get an
indemnity from Bank of America?

MR. GONZALEZ: Objection to form.

Lacks foundation. Assumes facts not in

evidence.

(Beth Kaswan enters the deposition

room.)
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the instrﬁction.

"A. Well, Ms. Kaswan I don't know how to
answer that. I don't believe that's the case
and I don't -- if it were the case, I don't know
how B of A's payment would affect Bank of New
York's hypothetical liability.

THE VIDEOGRAPHER: The time is 5:26.
We are off the record.

(Recess is taken.)
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October 4, 2012

VIA ELECTRONIC MAIL

TO: STEERING COMMITTEE

Re:

In re the Application of The Bank of New York

Mellon (Index No. 6517876-2011)

Dear Counsel:

MAYER+*BROWN

Mayer Brown LLP
1675 Broadway
New York, New York 10019-5820

Main Tel +1 212 506 2500
Main Fax +1 212 262 1910
www.mayerbrown.com

Matthew D. Ingber
Direct Tel +1 212 506 2373
Direct Fax +1 212 849 5973
mingber@mayerbrown.com

Pursuant to Paragraph 2(c) of the protective order signed by the parties and so ordered by
Justice Kapnick on June 14, 2012 (the “Protective Order”), The Bank of New York Mellon
designates the following portions of the deposition of Jason Kravitt as “Confidential,” as defined

in the Protective Order:

September 19, 2012 Transcript|
Page/Line Designation

22:18-26:5

September 20, 2012 Transcript|
Page/Line Designation

26:18-27:2

322:12-343:16

27:23-28:8

344:2-375:3

29:5-49:6

376:3-383:5

49:21-53:9

384:9-385:15

54:15-56:8

386:25-389:6

56:19-61:7

389:16-391:5

61:14-63:12

396:25-398:21

69:23-72:3

399:12-402:22

72:20-76:7

407:5-408:20

409:8-422:15

Mayer Brown LLP operates in combination with other Mayer Brown entities with offices in Europe and Asia
and is associated with Tauil & Chequer Advogados, a Brazilian law partnership.
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September 19, 2012 Transcript
Page/Line Designation

78:12-79:12

79:20-89:6

90:13-99:21

100:24-124:18

125:20-141:2

142:12-192:7

192:22-193:19

196:7-202:16

203:7-225:24

226:13-246:22

247:3-247:6

247:11-262:9

263:2-275:21

276:25-294:16

September 20, 2012 Transcript
Page/Line Designation

423:4-465:19

466:9-469:5

470:11-518:6

527:2-533:20

534:9-549:12

549:24-569:14

569:17-590:11

595:6-604:6

604:16-606:2

606:14-611:4

614:6-621:20

626:5-632:4

632:25-640:4

641:3-645:11

Please feel free to call or email me if you have any questions.

Very truly yours,
Wt Tughe O C)

Matthew D. Ingber



April 26, 2013

VIA ELECTRONIC MAIL

Michael A. Rollin
Reilly Pozner LLP
1900 Sixteenth Street
Suite 1700

Denver, CO 80202

Re:  In re the Application of The Bank of New York

Mellon (Index No. 651786/2011)

Dear Mike:

MAYER+*BROWN

Mayer Brown LLP
1675 Broadway
New York, New York 10019-5820

Main Tel +1 212 506 2500
Main Fax +1 212 262 1910
WWW.mayerbrown.com

Matthew D. Ingber
Direct Tel +1 212 506 2373
Direct Fax +1 212 849 5973
mingber@mayerbrown.com

[ am writing in response to your March 11, 2013 and April 17, 2013 letters regarding
confidentiality designations of discovery materials. In addition to the materials we agreed to de-
designate per our April 3, 2013 and April 22, 2013 letters, we will also remove confidentiality
designations from the deposition transcript excerpts listed in Exhibit A (attached). The
remaining excerpts should retain their “confidential” designations in accordance with section

1(d) of the Protective Order.

Please call my colleague, Chris Houpt, or me if you have any questions.

ce: All counsel

Very truly yours,

Matthew D\Ingber

Mayer Brown LLP operates in combination with other Mayer Brown entities with offices in Europe and Asia
and is associated with Tauil & Chequer Advogados, a Brazilian law partnership.
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